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I. INTRODUCTION 



Kill a man, and you are an assassin. Kill millions of men, and you are a 
conqueror. Kill everyone, and you are a god. 

Jean Rostand (1939) 

You cannot qualify war in harsher terms than I will. War is cruelty, and 
you cannot refine it. 

William Tecumseh Sherman (1864) 

All too often the world has tended to view wars only in terms of causes and 
effects. With little attention to legal and moral ramifications, many have classified 
conflicts in terms of the winners and the losers. Lost is the unwarranted destruction that 
wars brought the innocent; what mattered most, above all else, was victory. 1 Until 
contemporary history not only were the rights of a sovereign nation to go to war, jus ad 
helium, rarely questioned, but the constraints on the conduct of wax, jus in hello, were 
largely ignored. Committing crimes during war was rarely recognized as unlawful. 
Nevertheless, there have been exceptions. In the Book of Joshua, soldiers during biblical 
times were executed for transgressing certain implicit rules of warfare, like looting 
conquered cities. Additional constraints attached to the conduct of war, though limited, 
were largely shaped by the Christian ethic as defined by the Catholic Church of the 
Middle Ages and the Renaissance. The Church established principles that still hold true 
today. War must be waged by a legitimate authority and for a just cause — for example, 

1 Norman E. Tutorow, War Crimes, War Criminals, and War Crimes Trials (New York: Greenwood 
Publishing Group, 1986), 3; See also Henry Kissinger, Diplomacy (New York: Simon & Schuster, 1994), 
245. 
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to make reparations for an injury or to restore what had been wrongly seized. There had 
to be reasonable prospect for victory, and every attempt to resolve the matter by peaceful 
means must have been exhausted. 2 The Age of Enlightenment gave rise to the idea that 
while armies might clash, innocent civilians should not be harmed. Napoleon adopted 
codes prohibiting the execution of prisoners of war and the wanton destruction of civilian 
property. The Union Army adopted a code of conduct during the Civil War. The Union 
tried and executed the commandant of the Confederate prison camp at Andersonville for 
war crimes. The Declaration of St. Petersburg (1868) was signed by the major European 
powers to prevent the unnecessary suffering of civilians during war. 3 Influenced heavily 
by the works of the Dutch scholar and statesman Hugo Grotius (1583-1645), who 
founded international law in the seventeenth century and was appalled by the carnage of 
the Thirty Years’ War, the first comprehensive codification of the international law of 
war was accomplished by the First Hague Convention for the Pacific Settlement of 
International Disputes (1899) and the Hague Convention (IV) on the Laws and Customs 
of War (1907). 4 

Though such a thing as the unlawful conduct of warfare was recognized by many 
nations, laws were poorly codified and applied in a discriminatory manner. Countries 
rarely prosecuted for fear of escalating hostilities. Therefore, following the end of 
hostilities, it was customary for an amnesty to be extended to all combatants accused of 



2 Michael Howard, George J. Andreopoulos, and Mark R. Shulman, eds.. The Laws of War: Constraints on 
Warfare in the Western World (New Haven, CT: Yale University Press, 1994), 2-4. 

3 This agreement regulated only small projectiles and applied to only the seventeen signatory states. 

4 Margaret M. Lee, “Bosnia War Crimes: The International Criminal Tribunal for the Former Yugoslavia 
and U.S. Policy,” Congressional Research Service Report for Congress, 96-404F (1996): 40; Tutorow, 
War Crimes, War Criminals and War Crimes Trials, 3. 
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war crimes . 5 However, as warfare increased in destructiveness with the industrial 
revolution , 6 it became apparent that responsibility for the conduct of war between states 
be more clearly established . 7 As it happened, two world wars had to occur before any 
significant measures were adopted. 

Chapter I of this study discusses the evolution of the law of war and provides the 
framework that seeks to relativize the notion that absolute parallels can be drawn between 
the International Military Tribunal at Nuremberg (IMT) and the International War Crimes 
Tribunal for the former Yugoslavia (Hague Tribunal ). 8 Chapter II explores the history of 
the IMT and the formation of the Hague Tribunal. This background is essential in order 
to appreciate the settings and circumstances accompanying the formation of each tribunal. 
Chapter III examines the principles set forth at Nuremberg and how they have been 
integrated into present-day international criminal law. Chapter IV explains why the 
Hague Tribunal cannot be another IMT, chiefly because of two outstanding differences 
between them: the first concerns the factors that drove their implementation. The 

motives for the creation of Nuremberg were derived from great power politics. The 
victors of World War II -the United States, Great Britain, the Soviet Union, and France - 
established an “international tribunal” without consulting other states. Furthermore, at 
Nuremberg, precedents established by both positive and natural law were often ignored 



5 Matthew Lippman, “Nuremberg: Forty-Five Years Later,” Connecticut Journal of International Law, 
Volume 7:1 (fall 1991): 2-3. 

6 Modem military technologies such as trench warfare, machine guns, and chemical weapons shattered old 
ideas about the “honor” of battle. 

7 During the twentieth century, four times as many civilians have been the victims of war crimes and 
crimes against humanity than the number of soldiers killed in all conflicts combined. See Michael P. 
Scharf, Balkan Justice (Durham, NC: Carolina Academic Press, 1997), xiii and Rudi J. Rummel, Death by 
Government (New Brunswick, NJ: Transactions Publishers, 1994), 9. 

8 Officially “The International Tribunal for the Prosecution of Persons Responsible for Serious Violations 
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